STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16,414

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent of
PATH denying his wife's application for VHAP benefits. The
i ssue is whether the Departnent's regul ation inposing a 12-
nmonth waiting period for VHAP after the petitioners' private
i nsurer ceased doing business in Vernont is consistent with
federal Medicaid |law. The facts necessary to reach this issue

are not in dispute.

FI NDI NGS OF FACT

1. The petitioner and his wife live together and are in
their sixties. Their sole inconme is the petitioner's Soci al
Security benefits of $1,125. Since March 2000 the petitioner
has recei ved Medi care and VHAP- Pharmacy benefits.

2. Until 1995, the petitioner and his wife had health
i nsurance through the petitioner's enployer. This coverage

ended when the petitioner becane disabled and st opped wor ki ng.
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3. From Cctober 1996 through February 1999 the
petitioners purchased private health insurance as a couple
t hrough CHP/ Kai ser Permanente. The costs of nmintaining that
private coverage continually escal ated. Between Septenber
1998 and February 2000 their nmonthly prem um was $439.58. The
petitioner's wife is a diabetic. |In addition to customary
househol d expenses the petitioner's wife has nonthly pharmnmacy
expenses of about $280.

4. Effective March 1, 2000, Kaiser discontinued its
coverage of Vernont residents. Wen notified that this
coverage was ending the petitioners applied for VHAP. At that
tinme they had depleted their savings (nobstly on insurance
prem uns) and they maintain that they could no | onger afford
to obtain coverage through an alternative private provider.

5. It is not disputed that because the petitioner had
becone eligible for Medicare at that tinme he was not eligible
for VHAP. In a decision dated February 28, 2000 the
Department found the petitioner eligible for VHAP-Pharnacy?!
(to supplenment his Medicare) and determined that his wife was
financially eligible for VHAP. However, the Departnent found
the petitioner's wife ineligible for VHAP until March 1, 2001

due to a 12-nonth waiting period i nposed because the
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petitioners had not |ost their private insurance due to
ci rcunst ances specifically set forth in the program

regul ations (see infra).

ORDER

The Departnent’'s decision inposing a twelve-nonth waiting
period for VHAP eligibility for the petitioner's wife is

rever sed

REASONS
VHAP (the Vernont Health Access Plan) was created for the
pur pose of "providing expanded access to health care benefits
for uninsured | owinconme Vernonters." WA. M 4000. The state
regul ati on defining "uninsured" includes the follow ng:

Uni nsured or Underi nsured

An individual neets this requirenent if he/she does not
qualify for Medicare, does not have ot her insurance that

i ncl udes both hospital and physician services, and did
not have such insurance within the 12 nonths prior to the
nmont h of application. The requirenent that the applicant
not have had such insurance during this 12-nmonth period
is waived if the departnment has agreed to pay all costs
of insurance because it is found it is cost-effective to
do so or if the individual |ost access to enpl oyer-
sponsored insurance during this period because of:

(a) loss of enploynent, or

! The VHAP-Pharmacy program does not contain any waiting periods.
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(b) death or divorce, or
(c) loss of eligibility for coverage as a dependent

under a policy held by the individual's
parent (s).

WAM § 4001. 2

The petitioners in this matter argue that the above
provision is inconsistent with federal Medicaid | aw governing
t he conditions under which Vernont can adm nister the VHAP
program pursuant to a "waiver" granted to it by the United
States Departnent of Health and Human Services (HHS). The
Board agrees.

Both parties acknow edge that the VHAP program was
created, and receives the bulk of its funding, pursuant to a
wai ver granted by HHS under federal Medicaid law, 42 U S.C. 8§
1315. Under the terns of this statute the Secretary of HHS
"may wai ve conpliance with any (state plan) requirenents.

.to the extent and for the period he (sic) finds necessary to
enabl e such State or States to carry out such project.

The parties further agree that in February 1995, the Vernont
Agency of Human Services applied to HHS for such a waiver to

i mpl enent and fund its VHAP program and that HHS subsequently
granted Vernont a waiver according to the terns of the

Agency's application.
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The Departnent does not appear to dispute that in
devi sing regul ati ons and policies governing the VHAP program
it is bound by federal Medicaid |aw except as expressly
provided by the ternms of its waiver granted by HHS. See

Boul et v. Celluci, 107 F. Supp.2d 61 (D. Mass. July 14, 2000);

Makin v. Hawaii, 114 F.Supp.2d 1017 (D. Hawaii, Novenber 26,

1999). The Vernont VHAP Waiver Initiative dated February 23,
1995 includes a section governing "Eligibility Standards and
Cover ed Popul ations"” (pp. 8-15). The only provision cited by
the Departnent in that section (or anywhere else in the

wai ver) governing one-year waiting periods is the follow ng
(at p. 14):

Coverage will be limted to persons wthin defined
income limts who are uninsured at the tinme they apply
for benefits under the Vernont Health Access Pl an.
Applicants who voluntarily drop other health insurance
coverage will have to wait one year (fromthe effective
date of |oss of other coverage) to becone eligible for
the Vernont Health Access Pl an.

Thus, it appears that the only | anguage concerning a
wai ting period set forth in the waiver itself applies only to
applicants who "voluntarily drop coverage" before applying for
VHAP. | nasnuch as neither party maintains that there is any
ot her provision in the Medicaid regulations inposing a waiting

period for coverage, the issue in this case is whether the

provisions in WAM § 4001. 2, supra, constitute a definition of



Fair Hearing No. 16, 414 Page 6

"uni nsured" that is consistent wwth the above terns of the
Ver nont wai ver.

There is no dispute that the petitioners' private insurer
ceased doi ng business in Vernont as of March 2000. The
petitioners allege that they were unable to afford any
alternative private insurance that may have been available to
repl ace their coverage under Kaiser. Therefore, they argue
that they cannot be found to have "voluntarily" dropped their
coverage within the plain nmeaning of the Departnent's federa
VHAP wai ver. The Departnent maintains that the provisions in
WAM § 4001. 2, supra, are consistent with the State's federa
wai ver. However, based on the wording of 8 4001.2 it is clear
that the Departnent never really considers whether VHAP
applicants have "voluntarily drop(ped) other health insurance
coverage". Its inquiry is limted solely to the three
ci rcunstances set forth in the regul ati on—hAone of which even
addresses the affordability to an applicant of obtaining other
I nsur ance.

| ndeed, WAM § 4001.2 inposes a waiting period on all
applicants who had private insurance except those who | ost
their insurance as a result of |oss of enploynent, death or
di vorce, or |l oss of dependent status—+egardl ess of whether the

| oss of coverage was otherw se "voluntary". The petitioners,
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who fully meet the income guidelines for eligibility, and
whose private insurance carrier left the state, nmaintain that
their | oss of coverage was at |east as "involuntary" as the
situations set forth in the regulation. To the extent that 8§
4001. 2 operates to arbitrarily disqualify applicants |ike the
petitioners without any inquiry into whether their |oss of
private insurance was otherwi se "voluntary", it nust be
concluded that the regulation inpermssibly conflicts with the
State VHAP wai ver and, thus, with federal Medicaid | aw

The Departnent maintains that WAM § 4001. 2 was adopted in
response to the direction of the legislative health access
comm ttee, which appears to have been established as a
"transitional provision"” in the 1995 Vernont | egislature
(Public Act No. 14) follow ng federal waiver approval of the
VHAP program According to the Departnent, a concern of that
commttee was that private enployers would drop health
i nsurance as an enpl oyee benefit if their enployees could
i medi ately qualify for VHAP, and that this would place a
strain on avail able VHAP funding. The Departnent maintains
that the commttee directed it to address this concern by

i mpl ementing the provisions in 8 4001.2 inposing a twelve-
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nmonth waiting period unless the |oss of enployer insurance
coverage i s acconpani ed by a | oss of enpl oyment. 2

The Departnent further alleges that in |ast year's
session the legislature specifically considered but failed to
adopt a statutory provision allow ng coverage for individuals,
like the petitioners herein, who | ose coverage when a private
insurer |ike Kaiser Permanente ceases doi ng business in
Vermont. Thus, the Departnent argues, 8 4001.2 is dictated by
and consistent with past and current state |egislative policy.

From a | egal standpoint, however, the problemis that no
such policy appears anywhere in the Vernont waiver from HHS or
el sewhere in the Medicaid statutes. As noted above, the
Ver nont wai ver inposes a waiting period only on those
applicants who "voluntarily" drop private insurance. The
Departnent does not even argue that a unilateral decision by
an enpl oyer to drop an enployee's health benefits constitutes
a "voluntary" action on the part of that enployee. 1In this
respect, the Departnent's stated policy of discouraging

enpl oyers from di sconti nuing i nsurance coverage for their

2 1t is not clear why the only other two qualifying circunstances—.e.,

| osses of coverage caused by death or divorce or by the |oss of dependent
status—mde their way into the regul ation.
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enpl oyees, though, perhaps, otherwise rational, is not only

inconsistent with the waiver, it flies in the face of it.
The Departnent further argues, however, that its

regul ation i s nonetheless consistent wwth the State's

underlying purpose (as stated in the waiver) that VHAP "neet

t he needs of the greatest nunber of uninsured |ower incone

i ndividuals at a level of fiscal conmtnent which it can

afford today and into the future."” Again, however, this

argunment conpletely ignores the express provision in the

wai ver that waiting periods are to be inposed only in cases of
a "voluntary" |loss of private health coverage. |In making
determ nations of eligibility under VHAP the Departnent cannot
ignore the plain |language of its waiver sinply to neet the
chal I enge, however daunting, of providing w despread nedi cal
coverage within fiscal limtations.

The legal issues in this matter are in nost respects

i ndi stinguishable fromthose in Dutton v. Departnment of Soci al

Welfare, 168 Vt. 281 (1998). In that case the Vernont Suprene
Court, in reversing a decision of this Board (which was based
on a Recommendation by this hearing officer), held that a
state definition of a "househol d" under the fuel program was
invalid because it conflicted with the definition contained in

the federal statute. |In that case the Departnment al so clained
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that it was bound by a definition of coverage dictated by the
Vernont | egislature, which, in turn, was purportedly
respondi ng to concerns over the programs fiscal viability.
In sunmarily disposing of this argunent the Court noted "

.we fail to see howit is significant. . .If the state

regul ations are in conflict with federal |law, the fact that
they are also consistent with state | aw would not renedy this
problem"” 1d. (footnote at p. 285).

In this case the federal |aw, as expressed in the
Medi caid statutes and the terns of the Vernont waiver from
HHS, is clear. |If an applicant is financially eligible for
VHAP, a twel ve-nonth waiting period can be inposed only when
an applicant "voluntarily" drops other health care coverage.
Therefore, to the extent that WAM § 4001. 2 i nposes conditions
to eligibility that plainly conflict with the state's Mdicaid
Wai ver, it cannot be upheld.

This | eaves the question of "appropriate relief".® As
not ed above, the petitioners in this matter lost their private
i nsurance coverage when their insurer, Kaiser Pernmanente,
ceased doi ng business in Vernont. The petitioners further
all ege that they could not afford to obtain other coverage;

but based on the Departnent's current policy under § 4001.2
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t he Board need not reach this factual issue. It is concluded
that the petitioners have set forth sufficient undisputed
facts to show that they are in a situation factually and
| egal Iy indistinguishable fromthose who are presently
eligible for VHAP under 84001. 2.

Under 8§ 4001.2 the Departnment makes no inquiry into
whet her an applicant who | oses enpl oyer-sponsored health
i nsurance due to | oss of enploynent, death or divorce, or |oss
of dependant status has the means to obtain other insurance.?
In a case such as this, in which an applicant's private
insurer unilaterally termnates his or her coverage, it nust
be concluded that the applicant's circunstances in | osing
coverage are at |east as conpelling as those now permtted
under 8 4001.2. Thus, as a matter of fairness and equal
treatnent, it nust be concluded that the petitioner's wife has
denonstrated at | east the same |evel of "involuntariness" as

that currently required by the regulations. See Brisson v.

Department of Social Wlfare, 167 Vt. 148, 152 (1997).

Therefore, the Departnment's decision in this matter inposing a

3 See 3 V.S. A § 3091(d).

4 Under the Departnent's regul ati ons an applicant who | oses coverage under
t hese circunstances does not have to el ect COBRA coverage, even if such
coverage woul d cost the same or less than the applicant was payi ng before
he or she | ost enployer-based coverage. It even appears that an applicant
who voluntarily quits a job that had health benefits, or who voluntarily
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twel ve-nonth waiting period on the petitioner's wife for VHAP
coverage i s reversed.

HHH

switches to a job with no health coverage, can qualify for VHAP with no
further inquiry.



